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Article 88 of the Company Law of the People’s Republic of China, as amended in 2024,
for the first time expressly provides the rules governing capital-contribution liability
following the transfer of equity on which capital contributions remain unpaid. Taking the
arrival of the capital-contribution term as the basic criterion, the provision divides such
transfers into the transfer of equity whose contribution term has not yet arrived and the
transfer of defectively contributed equity whose term has already arrived, assigning to each,
respectively, the transferee’s contribution obligation, the transferor’s supplementary liability,
and the joint and several liability of the transferor and the transferee. The establishment of

these rules responds to the institutional tension that has long existed between equity

circulation and capital adequacy under the subscription-based capital system (1A#4 ), and

carries positive significance for clarifying adjudicatory rules, stabilizing transactional

expectations, and protecting corporate creditors.

However, although Article 88 settles the question of the basic rules of liability for the
transfer of equity with unpaid contributions, it does not fully settle the question of how those
rules should be applied in concrete cases. In particular, with respect to the transfer of equity
whose contribution term has not yet arrived, relying solely on whether the term has arrived
as the criterion for allocating liability, while formally clear, may still encounter difficulties
in application. For instance, whether the transferor harbors a subjective intent to evade the
contribution obligation, whether the transferee actually possesses the capacity to make the
contribution, whether the transfer price is markedly abnormal, whether the company was

already unable to pay its debts at the time of transfer, and, where equity has been transferred
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several times, in what order the liable parties should bear responsibility—all of these require
further interpretation. In this regard, this paper argues that it is undesirable to fundamentally
reject the legislative choice in Article 88 of distinguishing liability on the basis of the
contribution term; rather, on the basis of recognizing the institutional reasonableness of the
provision, its criteria for application should be further concretized through judicial
interpretation. Specifically, the contribution-term standard should be understood only as the
starting point of the liability determination, not as its entirety. In the course of judicial
application, courts should comprehensively consider the parties’ subjective state, the
transactional background, the transferee’s performance capacity, and the capacity for risk
control, so as to reach a substantive judgment on the allocation of liability. Only in this way
can a more balanced institutional structure be formed among maintaining the security of
equity transactions, respecting the benefit of the subscribed contribution term, and protecting

the company’s capital adequacy.

Keywords: Article 88 of the Company Law, Transfer of Equity with Unpaid Capital

Contribution, Subscription-based Capital System (IA#4%]), Capital Contribution Term,

Supplementary Liability, Judicial Interpretation



